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ABSTRACT 

 

Peculium process is one of the most common types of legal 

transactions in daily life because it affects a right in the 

property. It is a legal transaction that directly affects a right 

in the assets of the person making the disposition, 

transferring, restricting, changing or terminating that right 

to another person. For this reason, it is important to 

evaluate the change made by the peculium process in the 

field of movable and immovable rights and relative rights. 

In this direction, the discussion of the intangibility of the 

receivables in the transfer of the receivable and the transfer 

of the receivables in the field of relative rights and the 

discussion of intangibility of the release and the 

intangibility of the reason in the release, which is a 

peculium process, were discussed and the results of the 

transaction were evaluated. 
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  1.1 Transfer Of Receivable Rights 

    The process of transferring the right to receivable, which is made with 

a form-based contract between the right holder and the party who wants 

to take over the right without the consent of the debtor, and in which the 

right to receivable leaves the assets of the creditor and passes to the assets 

of the transferee party, is called the transfer of the right to receivable. The 

transfer of the right to receivable is in the nature of a peculium process. 

The transfer of the right to receivable results in a change of creditor. This 

transaction does not affect the amount of the receivable or the debt 

relationship. Two transactions are required for the right to receivable to 

pass from the assets of the creditor to the assets of the new creditor. The 

first transaction is the borrowing transaction or the transfer of the 

receivable, and the second is the peculium process.  

 

     1.2. Promise of Transfer of Receivables 

    In order for a receivable right to leave the creditor's assets and pass to 

the assets of the new creditor, the promise of transfer of the receivable, 

which is a borrowing transaction, and the transfer of the receivable, which 

is peculium process, must be made. The fact that the party who has made 

a borrowing transaction regarding the transfer of this receivable right can 

subject this receivable to another borrowing transaction or peculium 

process later is the result of the separation of both transactions. As a matter 

of fact, it is possible to carry out borrowing and peculium process at the 

same time. In such cases, the parties come together and both make a 

borrowing transaction for the transfer of the receivable and require the 

performance of the act arising from the borrowing transaction. A promise 

to transfer a receivable is a contract that imposes an obligation on a person 

to transfer the right of receivable to another person. The promise of 

transfer is different from the transfer of the receivable and is not in the 

nature of a peculium process. While there is not peculium process in the 

promise of transfer of the receivable, there is only a commitment to make 

a peculium process and this transaction does not depend on the form. If 

the party promising to transfer the receivable fulfills this commitment, the 

necessary results will arise for the transfer of the receivable. If the party 

who made the promise does not fulfill his promise, the party in whose 

favor he promised can apply to the court to return the claim to him. If this 
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application is successful, the right to receivable passes to the new creditor 

with a court decision, without the need for a peculium process.  

 

 1.3. Peculium Process 

          We have already stated that the transfer of the receivable, which 

results in the transfer of the receivable right from the assets of the 

transferor to the assets of the transferee party, is in the nature of a peculium 

process. With the conclusion of the transfer agreement, the party who 

undertakes to transfer the right to receivable fulfills its debt. Accordingly, 

the transfer of the receivable as peculium process actually means the 

performance of the debt. When the receivable right in the assets of the old 

creditor passes to the assets of the new creditor, the transfer of the 

receivable takes place. Thus, since the transfer of the receivable results in 

the emergence of a right of receivable from the assets of the transferring 

party, a decrease in the assets of the transferring party occurs and an 

increase in the assets of the other party. Therefore, from the point of view 

of the transferee, this is a winning transaction. Since the subject of the 

transfer of receivables is a relative right, it is seen that it is separated from 

the contract regarding the transfer of real rights. The principle of public 

openness has been adopted in the disposition of real rights, and the 

principle of public openness has not been adopted in the transfer of 

receivables. However, it has been argued that the doctrine that the transfer 

is subject to the condition of written form, and that this situation serves 

the principle of public openness. However, the purpose here is not to 

provide public openness, because good faith is not protected as a rule in 

the transfer of receivables. It is possible to make the transfer of the 

receivable, which is in the nature of a peculium process, depending on the 

delaying or disruptive condition/period. In the transfer of receivables due 

to the delaying condition/period, the right to receivable automatically 

passes to the assets of the transferee party upon the realization of the 

condition or the arrival of the period.  

In the case of a transfer of receivables due to a disruptive condition or 

period, the right to receivable automatically reverts to the assets of the 

former creditor who transferred the right, without the need for a new 

transfer agreement or a declaration of will by the parties. Because the 

peculium process regarding the right to receivable is not completed with 
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material facts such as delivery or registration, as in the field of real rights. 

In terms of a contingent peculium process, peculium process made before 

the realization of the condition and which undermine the provisions of the 

conditional transfer of receivables are invalid. 

 

    1.4. Dependence on the Cause in the Transfer of Receivables, 

Abstraction Discussions  

    It is clear that the transfer of the receivable is a gainful peculium process 

as it brings about an increase in the assets of the creditor. Undoubtedly, a 

winning process is carried out to achieve an underlying goal. In other 

words, this gain is made depending on a legal reason or reason. The 

promise of transfer of receivables is one of the most common reasons for 

the transfer of receivables. If this reason is not valid for any reason, it is a 

matter of debate whether it will also affect the transfer of the receivable. 

The question arises whether the transfer of the receivable depends on the 

cause or is abstract. According to those who advocate the view that the 

transfer of the receivable depends on the reason, the invalidity of the 

reason also invalidates the transfer of the receivable and the right to 

receivable does not pass to the other party. 

    Thus, the right to receivable remains on the transferor and there is no 

enrichment of the assets of the other party. In the event of the bankruptcy 

of the transferring party, since the legal reason will be invalid, the right to 

receivable continues to remain in the assets of the transferring party and 

the right to receivable is included in the bankruptcy estate. Proponents of 

the view of dependence on reason state that the purpose of the transfer of 

receivables is not to ensure job security, and that the principle of 

protection of good faith is included in the system of dependence on cause.  

Accordingly, if the debtor, who performs in good faith, has not been 

notified of the transfer of the receivable, he can deposit the receivable at 

the place indicated by the judge and get rid of his debt.  

In the abstract view, even if the transfer of the receivable is not based on 

a valid legal reason, it is valid as long as there is no invalidity arising from 

its structure. Even if the right to receivable is not based on a valid legal 

reason, it leaves the assets of the transferor party and passes to the assets 

of the transferee party. Thus, while the party who has gained the right to 
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receivable is unjustifiably enriched, the party transferring the receivable 

can request the return of the right to receivable with an unjust enrichment 

lawsuit.  

    Since the right to claim despite the invalidity will belong to the 

transferee, the bankruptcy estate can only claim unjust enrichment in the 

bankruptcy of the transferor party. The authors who defend the abstraction 

view state that the provisions that protect good faith, as in the transfer of 

movable and immovable property, are not included in the transfer of the 

receivable, and this gap can only be filled by accepting the abstract view. 

Just as the disposition of movable property depends on the reason, the 

disposition of the right to receivable must also depend on the reason. 

When it is accepted that the transfer of receivables depends on the cause, 

any invalidity in the promise of transfer of the receivable, which is a legal 

reason, prevents the transfer of the right to receivable to the assets of the 

party opposing the transaction, and the right continues to remain in the 

assets of the original creditor.  

    There is no need for a claim for restitution for the return of the right, as 

there are no means of public access, such as possession or registration, in 

the disposition of the right to receivable. In the field of relative rights, the 

principle of causal dependence has a different meaning. Adherence to 

cause means that the right to receivable depends on the valid legal reason 

at the time of the disposition and its continuation. Otherwise, when the 

promise of transfer of receivables is reneged upon, there is no need for a 

repatriation between the parties in order for the receivable right to return 

to the assets of the former creditor, or for a refund request if this is 

avoided.  

In the field of absolute rights, adherence to the cause is that the real right 

needs a valid borrowing transaction at the time it is the subject of the 

peculium process, and a valid borrowing transaction is not sought in the 

continuation of the real right. As a rule, the disposition of the right to 

receivable depends on the reason, and it is possible for the parties to make 

this transaction abstract among themselves. At this point, the rule that the 

peculium process of the right to receivable depends on the cause differs 

from the rule that absolute rights depend on the cause. Because the 

peculium process regarding the real right depends on the reason and 

cannot be abstracted by the parties. 
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2. Absolution  

     Absolution is the agreement of the creditor and the debtor to release 

the debtor from the debt without performing it. Absolution is when the 

creditor relinquishes his receivable with a contract with the debtor, 

relieving the debtor from the debtor. Absolution is a type of contract that 

only eliminates the right to receivable. The right to receivable and the 

rights attached to the right of receivable are terminated with effect upon 

the execution of the absolution process. In a broad sense, the elimination 

of the entire debt relationship is not by release, but by the conclusion of 

the rescission agreement, which is a peculium process.  

2.1. Promise of absolution 

    The existence of the absolution promise, which is a debt transaction 

between the parties, should be accepted in accordance with the principle 

of separation. In the promise of absolution, the creditor is under the 

obligation to enter into a absolution agreement against the debtor 

regarding the right to receivable. Only the fact that the absolution promise 

has been made does not affect the right to receivable. In other words, the 

right to receivable will only end with the release of the receivable. The 

promise of absolution and the promise not to exercise the right to 

receivable are actually different concepts. Compared to the promise of 

discharge in the promise not to exercise the right of receivable, which is 

in the nature of a borrowing transaction, the creditor is under the 

obligation not to demand performance while continuing to have the right 

to receivable. 

2.2. Peculium Process 

     The absolution is realized by the mutual and mutually appropriate will 

of the creditor and the debtor to eliminate the right to receivable, in whole 

or in part. The release made by the mutual and appropriate declarations of 

will of the parties is a contract and is also a peculium process. 

It was stated that it was not possible to unilaterally waive the right to 

receivable. A release that directly affects the right to receivable, 

eliminating or reducing it, is in the nature of a peculium process. At the 

same time, it is a gainful transaction as it causes an increase in the 

liabilities of the debtor's assets. Generally, the promise of absolution and 

the absolution, that is, the borrowing and peculium process, are located 
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side by side. As a matter of fact, it is unlikely that there will be a promise 

of peculium made before and separately from the peculium process. 

Despite this situation, the principle of separation continues to exist in 

terms of release. As a rule, the absolution, which has the nature of a pulium 

process, is prospectively effective. It is possible for the release to be tied 

to the delaying condition or the disruptive condition or the period . In the 

case of a delaying condition of absolution, the right to receivable and the 

rights attached to the right to receivable automatically terminate with the 

fulfillment of the condition. It is also possible for the release to be 

conditioned on the disruptor. With the realization of the disruptive 

condition, the release disappears and the right to receivable is almost 

reborn. 

2.3. Commitment to Reason Abstraction Debates İn Absolution  

    According to one view, absolution is an abstract act of peculium process 

. In line with this view, although the absolution word, which constitutes 

the legal reason for the absolution is invalid, the absolution agreement is 

valid. The creditor, who loses his right to receivable even though the 

release promise is invalid, has a claim for unjust enrichment in order to 

re-establish the right to receivable. Although the right to receivable is re-

established at the end of the unjust enrichment lawsuit, it is not possible 

to accept this result in terms of the rights and guarantees attached to the 

right to receivable. It may not always be possible to establish the situation 

exactly as it was before the release. Another view argues that the 

absolution depends on the cause . In this case, the invalidity of the cause 

causes the absolution to be invalid as well. In cases where the absolution 

is based on cause, the creditor does not need to assert the claim for unjust 

enrichment in order to re-establish the right to receivable. Because the 

right to receivable continues to exist, the rights related to the receivable 

continue in the same way. After the absolution is made, the movable 

pledge given for the receivable ends. Thus, the creditor can no longer 

claim that the right to receivable and the related pledge of movable 

property continues. The situation is different in the case of real estate 

pledges. If the creditor has abandoned after the request for abandonment, 

then the pledge must be re-registered. If the pledge of immovable property 

has not been abandoned, it will continue to exist as a right attached to the 

right of receivable. 
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CONCLUSION 

The transfer of the right to receivable is in the nature of a peculium 

process. Two transactions are required for the right to receivable to pass 

from the assets of the creditor to the assets of the new creditor. The first 

transaction is the borrowing transaction or the transfer of the receivable, 

and the second is the peculium process. The transfer of the right of 

receivable to the assets of the transferee depends on the validity of the 

promise of transfer of the receivable, which is in the nature of a borrowing 

transaction. Otherwise, the right to receivable remains in the assets of the 

transferor and in this case, there is no need for a refund request. The 

principle of adherence to the cause must be accepted in the transfer of the 

receivable and the absolution of the receivable. The principle of adherence 

to reason is sought in the field of relative rights, at the time of the peculium 

process and its continuation. Thus, the renunciation of the borrowing 

transaction related to the relative right has the same effect and creates the 

result that the right to receivable automatically passes into the assets of 

the former creditor without the need for any action. As a result, the 

peculium process made in the field of both absolute rights and relative 

rights depend on the cause. 
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